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APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS ASPIRE GENERAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Continued to January 6, 2022 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS ASPIRE GENERAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to January 6, 2022 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00163 
CASE NAME: PRESLEY VS THE EAST BAY WALDOR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

  

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 4.  TIME:  9:00   CASE#: MSC19-00254 
CASE NAME: CORNFORD VS. PARRIS 
HEARING ON MOTION TO/FOR ORDER COMPELLING THE COMPLETE, 
UNREDACTED PRODUCTI, FILED BY ERIN ELIZABETH CORNFORD 
* TENTATIVE RULING: * 
 
Off calendar.  Motion is withdrawn per notice filed 12/7/21. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00434 
CASE NAME: EBRPD VS CITY OF RICHMOND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom.  
 

  

 6.  TIME:  9:00   CASE#: MSC19-00434 
CASE NAME: EBRPD VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR LEAVE TO AMEND COMPLAINT FILED BY EAST 
BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Granted. The Court deems the Second Amended Complaint to be filed as of the date of this 
hearing. Responsive pleading shall be filed by January 10, 2022. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00523 
CASE NAME: NAJAFI VS THE VIKING CORP 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON FIRST AMENDED 
COMPLAINT FILED BY ADVANCED AUTOMATIC SPRINKLER, INC., 
* TENTATIVE RULING: * 
 
The hearing on the motion is continued to 9:00 a.m. on January 6, 2022. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01248 
CASE NAME: DELGADO VS. RAMM 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT FILED BY 
DAVID RAMM, BONNIE BRIGGS-RAMM 
* TENTATIVE RULING: * 
 
 
Appear in person or by Zoom.  
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 9.  TIME:  9:00   CASE#: MSC19-01948 
CASE NAME: EBERT VS CITY OF SAN PABLO AND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of EBERT FILED BY 
CITY OF SAN PABLO 
* TENTATIVE RULING: * 
 

The demurrers filed by defendants City of San Pablo and Contra Costa County to 
plaintiff’s Third Amended Complaint (“TAC”) are sustained, without leave to amend.  
(CCP § 430.10 (e).)   

 
The court reviewed this matter at length in its ruling sustaining the City’s demurrer to 

the Second Amended Complaint.  At the time, the court said it doubted plaintiff could 
successfully amend, but it granted leave to amend one more time.   
The court incorporates that ruling by this reference and therefore abbreviates its 
discussion here. 
 
 Plaintiff fell on August 15, 2018, while exiting the San Pablo Library, suffering various 
injuries, including a fracture to her right ankle that required surgery.  The Library is operated by 
Contra Costa County, but its building and grounds are controlled by the City of San Pablo.  
Unaware of this, plaintiff presented a timely government claim to the County only.  She did not 
learn of the City’s involvement until early June 2019, when she was copied on a letter by which 
the County tendered its defense of her claim to the City.  Instead of immediately applying for late 
claim relief, she waited for the City to contact her.  When it did not do so, she filed suit against 
both the City and the County on September 19, 2019.  Then she filed a First Amended 
Complaint against the City only on May 4, 2020, and a Second Amended Complaint against the 
City only on June 24, 2021.  When the court sustained the City’s demurrer with leave to amend 
one more time, she filed the TAC, now naming the County again, and added allegations that the 
County’s tender letter constituted a claim as presented to the City within the meaning of 
Government Code section 911. 
 
 Now both the City and the County demur, asking that their demurrers be sustained 
without leave to amend.  For the reasons stated below, the court issues that ruling. 
 
 Discussion 
 
  City’s Demurrer 
 
 The court explained in its previous ruling why the substantial compliance, claim as 
presented, and excusable neglect doctrines are inapplicable here.  All that plaintiff has done to 
bolster those arguments is to allege portions of them in the TAC.  But those allegations in the 
complaint are legal conclusions.  The court disregards legal conclusions on a demurrer.  (Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  Plaintiff’s argument itself adds nothing new. 
 
 Even though the court said it was granting leave to amend only one more time, plaintiff 
argues an estoppel theory she did not plead.  The court will not grant further leave to amend.  
Plaintiff points to no conduct engaged in by the City that the City intended plaintiff to rely on to 
plaintiff’s detriment.  The City made no affirmative representations to plaintiff.  It simply failed to 
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tell her it intended to argue that she had failed to present it with a timely government claim.  
Indeed, before the expiration of her one-year deadline to pursue late claim relief against it, the 
City never communicated with plaintiff at all, either directly or indirectly.   
 

Plaintiff fails to cite any legal authority holding that the City owed her a duty of 
disclosure.  “Equitable estoppel generally requires an affirmative representation or act by the 
public entity.”  (J.M. v. Huntington Beach Union High School Dist. (2017) 2 Cal.5th 648, 657.)  
Further, in general, the law disfavors estoppels where the party attempting to raise the estoppel 
is represented by an attorney at law, who is charged with knowledge of the law in California.  
(Millview County Water Dist. v. State Water Resources Control Bd. (2019) 32 Cal. App. 5th 585, 
600.) 

 
Finally, plaintiff asks for leave to amend to allege a cause of action for intentional 

misrepresentation against the City because it “misrepresented that the Plaintiffs had filed an 
adequate claim against the City of San Pablo.”  (Opp. at 14:17.)  The court denies this request.  
Plaintiff points to no such misrepresentation by the City.  Further, such a claim would face at 
least two obstacles.  First, the Government Code provides immunities for claims for 
misrepresentation.  (See Gov. C. § 818.8, 822.2.)  Second, fraud that merely causes a party to 
sue late on a claim and which does not itself cause the damages is a ground only to delay 
accrual of the cause of action.  It does not resurrect a lost claim for the same damages as 
caused by the original injury.  (See LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 338.) 
 
  County’s Demurrer 
 
 The County’s position is straightforward.  A plaintiff must sue a public entity within six 
months after denial of a government claim.  (Gov’t C. § 945.6 (a)(1).)  An amendment that drops 
a defendant from a lawsuit functions as a dismissal without prejudice.  (See Cook V. Stewart 
McKee & Co. (1945) 68 Cal.App.2d 758, 761.)  A dismissal without prejudice permits the plaintiff 
to re-add the dropped defendant, but she must do so within the applicable statute of limitations.  
(Martell v. Antelope Valley Hosp. Medical Ctr. (1998) 67 Cal.App.4th 978, 984-985.)  The effect 
of the dismissal is to make it as though that defendant had never been sued before.  (Cook, 
supra.)  Therefore, the effect of the dismissal here makes it as though the government claim 
was denied on March 19, 2019, but that plaintiff neve sued the County until she filed the TAC on 
October 15, 2021, leaving her suit far outside the six-month statute of limitations. 
 
 Plaintiff does not challenge this reasoning or the authorities the County cites.  But  
plaintiff argues that the County should be equitably estopped from arguing the statute of 
limitations based on representations made by its attorney, Sean Conley.   
 

“Generally speaking, four elements must be present . . . to apply the doctrine of 
equitable estoppel: (1) the party to be estopped must be apprised of the facts; (2) he must 
intend that his conduct shall be acted upon, or must so act that the party asserting the estoppel 
had a right to believe it was so intended; (3) the other party must be ignorant of the true state of 
facts; and (4) he must rely upon the conduct to his injury.”  (Driscoll v. City of Los Angeles 
(1967) 67 Cal.2d 297, 305.)  As to element number 3, the other party must be ignorant of the 
truth “actually and permissibly.”  (Behnke v. State Farm General Ins. Co. (2011) 196 Cal.App.4th 
1443, 1462; see also Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP (2006) 
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133 Cal.App.4th 658,686, 687 (the conduct must have “reasonably” induced the action).)   
 
Also, as noted above in the discussion regarding the City, equitable estoppel generally 

requires an affirmative representation or act by the public entity, and the law disfavors estoppels 
where the party attempting to raise the estoppel is represented by an attorney at law, who is 
charged with knowledge of the law in California.  Further, the affirmative representation must be 
of fact, not law.  (Milliview, supra, 32 Cal.App.5th at 599.) )   
 
 Here, plaintiff claims the County knew the following things that she did not, and made 
assertions about them in its attorney’s letter dated February 6, 2020 or elsewhere:  
(1) the County was ultimately responsible for maintaining the Library because it possessed that 
property and had a nondelegable duty to maintain it free from dangerous conditions; (2) the City 
did not intend to honor plaintiff’s claim; and (3) regardless of the lease, the County had control of 
the area where plaintiff fell and could have corrected the dangerous condition or, at the least, 
warned of it.  (Plaintiff also alleges that the County’s attorney told her at some point that the City 
would be stepping into the shoes of the County, but the court sees no such statement in the 
letter dated February 6, 2020.) 
 
 The first fact is problematic because the nondelegable duty theory is one of law, and 
plaintiff’s attorney is charged with knowing it.  
 
 The second fact is problematic because the County had no duty to disclose the City’s 
intentions and its nondisclosure is not an affirmative representation.  (See Morales v. Field, De 
Goff, Huppert & MacGowan (1979) 99 Cal.App.3d 307, 318 (“An attorney has no legal duty of 
disclosure to a third party who is the adverse party in an adversary proceeding”).) 
 
 The third fact is problematic because plaintiff’s counsel could not permissibly rely on it.  
Mr. Conley was acting as an advocate for his client in writing the letter dated February 6, 2020.  
In doing so, he argued various legal positions in advance of filing a demurrer.  It was the 
obligation of plaintiff’s attorney to evaluate those legal arguments and make his own 
assessment of whether to concede or dispute them.   
 

Conley’s letter acknowledged that the issue of ownership or control might not be 
resolvable on a demurrer but said that if the matter had to proceed to summary judgment, the 
County would be entitled to seek recovery of its “costs, including attorney’s fees, in defending 
this action.” Conley cited CCP section 1038. 

 
Plaintiff could have rejected the request to drop the County from the lawsuit immediately 

and at least have conducted discovery on the issue of control before deciding what to do.  The 
court cannot conclude that plaintiff was permissibly ignorant of the truth under these 
circumstances. 

 
Further, the closing sentence of the letter should have raised alarm bells for plaintiff.  It 

said that the City had no record that plaintiff had presented a government claim to it.  Plaintiff 
knew she had not presented such a claim.  The City’s question about this was a clear indication 
that the lack of a claim was a problem and therefore a reason not to drop the County if plaintiff 
had a colorable claim against it.   
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The court sees no reason to permit a further amendment regarding the estoppel issue.  

All of the facts appear to be before it. 
 
Further, although it is true that the issue of equitable estoppel is ordinarily a question of 

fact, it is a question of fact for the trial court, not a jury, and it may be decided as a matter of law 
if the evidence permits of only one inference.  (Driscoll v. City of Los Angeles (1967) 67 Cal.2d 
297, 305; see also Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP, supra 
133 Cal.App.4th 658,686, 687 (permitting rejection of equitable estoppel claim on a demurrer).)   
 

  

10.  TIME:  9:00   CASE#: MSC19-01948 
CASE NAME: EBERT VS CITY OF SAN PABLO AND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of EBERT FILED BY 
CONTRA COSTA COUNTY, 
* TENTATIVE RULING: * 
 
See Line 9. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02076 
CASE NAME: MBADIKE-OBIORA VS CENTRAL EAST 
SPECIAL SET HEARING ON: MOTION FOR RELIEF OF PAYMENT OF LATE 
FEES SET BY EX PARTE 
* TENTATIVE RULING: * 
 
Granted. Fees to be posted by December 23, 2021. 
  

  

12.  TIME:  9:00   CASE#: MSC20-01338 
CASE NAME: EMAL SEKANDARI VS SUDI ARPA 
HEARING ON MOTION TO/FOR VACATE DEFAULT JUDGMENT & SET ASIDE 
DEFAULT FILED BY SUDI ARPA, NOEL ARPA 
* TENTATIVE RULING: * 
 
  

Defendants Sudi Arpa and Noel Arpa move to vacate the default judgment entered on 
June 7, 2021, and to set aside their defaults, taken on October 29, 2020. The motion is granted. 
Defendants shall finalize (sign), file, and serve the proposed answer attached to counsel’s 
declaration by December 30, 2021. 

Background 

On August 1, 2018, defendants, who speak Tagalog, posted a housing advertisement for 
a studio on Craigslist. It stated the studio would be perfect for a "pinay or pinoy." Plaintiff 
responded, but did not ultimately become a tenant. Plaintiff filed a discrimination complaint 
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against defendants with the Department of Employment and Fair Housing ("DEFH"). In October 
2019, the agency closed its file, concluding there was “insufficient evidence.”  

Plaintiff then filed this housing discrimination case in July of 2020. He filed proofs of 
service indicating both defendants were personally served in mid August 2020. Defendants, 
acting in propia persona, followed up by attempting to contact the Court, but were unable to 
reach a clerk because of Covid-related closures. They then mailed a letter to the Court.  

Plaintiff proceeded to take their defaults on October 29, 2020. When, on November 15, 
2020, defendants learned their defaults had been taken, they requested a copy of their file from 
the DEFH. Defendants forwarded a copy of the DFEH file to the Court and to plaintiff’s counsel 
on or around December 27th, believing that the DEFH’s finding resolved the matter. 

On December 28, 2020, counsel for plaintiff emailed defendants regarding an upcoming 
hearing, and noted they should contact him if they were “active members of the armed forces.” 
A hearing was held on January 4, 2021, at which plaintiff testified. Following the hearing, plaintiff 
submitted supplemental documents in support of his request for a default judgment.  

Defendants state they then filed a “motion for summary judgment” on or about February 
22nd, based on advice from “an online legal aid.” (The motion was not technically filed until 
March 1, 2021, but the difference in dates is not significant for our purposes here). Because 
defendants failed to first move to set aside their defaults, the motion was denied, but not until 
June 3, 2021, when the motion was set for hearing.  

At the June 3rd hearing denying that motion, the Court informed defendants they needed 
to set aside their defaults prior to requesting any affirmative relief. The Court entered judgment 
four days later, on June 7th. Defendants may have then been notified of the entry of judgment, 
though the Notice states “0” pages were attached so this is unclear from the record. Defendants 
then proceeded to obtain counsel, who appeared on August 20, 2021, and filed the present 
motion on the same day.  

Defendants cite both Code of Civil Procedure section 473(b) and, to the extent six 
months have elapsed since their initial defaults were taken, they cite the Court’s inherent power 
to set the defaults aside based on extrinsic fraud or mistake. Defendants submit their own 
declaration and a declaration from their attorney in support of the motion. Plaintiff opposes the 
motion, primarily on the basis that it is too late for defendants to qualify for 473(b) relief as to 
their initial defaults, and because vacating the judgment would thus be “an idle act.” He also 
argues the defendants do not show a meritorious defense, or that they were prevented from 
participating in the action. Defendants reply that this case is “highly unusual” and justifies relief 
in the interests of justice. 

Standard 

Pursuant to Code of Civil Procedure, section 473(b), a court has discretion to 
relieve a party from a judgment, dismissal, order, or other proceeding taken against him 
or her through his or her mistake, inadvertence, surprise, or excusable neglect. Application 
for this relief must be made within a reasonable time, in no case exceeding six months, 
after the judgment, dismissal, order, or proceeding was taken. 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the 
opposing party will not suffer prejudice. The law strongly favors trial and disposition on the 
merits. “Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails.” 
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(Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, quoting Elston v. City of Turlock 
(1985) 38 Cal.3d 227, 235.) 

After six months from entry of default, a trial court may still set aside a default on 
equitable grounds even if statutory relief is unavailable. (Rappleyea v. Campbell (1994) 8 
Cal.4th 975, 981, citations omitted.) When a default judgment has been obtained, 
equitable relief is given only in exceptional circumstances. (Ibid.)This is because where 
relief is available under Code of Civil Procedure, § 473, public policy favors allowing the 
requesting party his or her day in court. Beyond this period, public policy favors the finality 
of judgments. (Id. at 981-982.)  

One ground for equitable relief is extrinsic mistake--a term broadly applied when 
circumstances extrinsic to the litigation have unfairly cost a party a hearing on the merits. 
(Rappleyea, supra, at p. 981.) Extrinsic mistake occurs when a mistake led a court to do 
what it never intended. (Ibid.) To set aside a judgment based upon extrinsic mistake the 
defaulted party must satisfy three elements: (1) a meritorious case, (2) a satisfactory 
excuse for not presenting a defense, and (3) diligence in seeking to set aside the default 
once discovered. (Id. at p. 982.)  

Discussion 

1. Judgment Entered on June 7, 2021 

Here, the default judgment was entered less than six months prior to this motion. 
As a result, section 473(b) relief is available. It is also appropriate. The defendants 
obtained counsel and filed this motion shortly after learning the result of their motion for 
summary judgment. Their underlying misunderstanding that this case is separate from the 
DFEH case show mistake, inadvertence, surprise, or excusable neglect. However, 
whether setting aside the default judgment would be an “idle act,” as plaintiff argues, 
depends on whether the defendants have sufficiently shown they are entitled to call upon 
the Court’s equitable authority to set aside their defaults. This is further discussed below. 

2. Defaults Entered on October 29, 2020 

(a) Meritorious Case 

Defendants here attach a proposed answer (a general denial) to the declaration of 
counsel, listing several affirmative defenses, including plaintiff’s failure to state a claim. 
Defendants also submit their own declaration indicating that they received a determination 
from the DEFH that the case initiated by plaintiff was closed for insufficient evidence. This 
is sufficient to show the defendants have a meritorious defense. 

(b) Satisfactory Excuse 

Whether a party has a satisfactory excuse for not presenting a defense to the 
original action is essentially “the same as asking whether an extrinsic mistake occurred--
as relevant here, whether a mistake led a court to do what it never intended " (Rappleyea, 
supra, 8 Cal.4th at pp.982-983.) Here, the “motion for summary judgment” was filed 
approximately four months after the defendants’ defaults were taken. The record indicates 
numerous attempts to submit documents to the Court prior to the time the defendants 
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obtained a fee waiver and formally filed their MSJ. As defendants point out, closures and 
limitations were affecting many offices, including the Court, due to the pandemic. 

While defendants should have titled their motion as one “to set aside default,” 
defendants were relying on advice from legal aid, having attempted to first contact the 
Court on numerous occasions. Because they were told to file an MSJ, as opposed to a 
motion to set aside, and they did so, the hearing date was delayed more than is typical 
due to the timing requirements of MSJs. As soon as they learned their MSJ (which was 
based on the DFEH finding) was denied, defendants sought counsel and shortly thereafter 
filed this motion. Had defendants filed another sort of motion, they would have appeared 
at a hearing and learned the status of their case sooner. In such a scenario, they would 
have been able to meet the deadlines for relief under section 473(b), and to participate in 
the action.  

Plaintiff’s counsel submits evidence that he left a voicemail message on Christmas 
Eve for defendants about the prove-up hearing on January 4, 2021, and later followed up 
with an email transcription of the voicemail. (Declaration of Andrew Martin, ¶¶4-5.) The 
Court appreciates these attempts to inform the pro per defendants of the hearing. The 
messages, however also had the potential to be misunderstood as indicating the 
defendants’ right to protect themselves was only available if they were in the military.  

The Court finds that extrinsic error appears to have caused it to do what the Court 
did not intend, and there was a satisfactory excuse. Accordingly, defendants were unfairly 
deprived of a right to a hearing on the merits. 

(c) Diligence  

The greater the prejudice to the responding party, the more likely it is that the court will 
determine that equitable defenses such as laches or estoppel apply to the request to vacate a 
valid judgment. (Rappleyea, supra, at p. 983.) The plaintiff does not specifically describe any 
facts showing he will be prejudiced if the defaults are vacated. Defendants took many steps that 
showed diligence, including sending letters to the Court and copies of the DFEH file to the Court 
and the plaintiff’s attorney. They contacted legal aid for advice. All of this was within the six 
month period following their defaults being entered. This motion was filed only about two months 
after judgment entered and shortly after defendants procured an attorney. Defendants have 
been sufficiently diligent in seeking to set aside their defaults. 

 

  

13.  TIME:  9:00   CASE#: MSC20-02054 
CASE NAME: BHOWMICK VS GATLIN/CITY OF EL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BHOWMICK FILED 
BY CITY OF EL CERRITO 
* TENTATIVE RULING: * 
 
  
Before the Court is Defendant City of El Cerrito (“Defendant” or “City”)’s Demurrer to Plaintiff’s 
Complaint pursuant to Civ. Code § 430.10(e). The Demurrer relates to Plaintiffs Alok and 
Mrinmayee Bhomick (“Plaintiffs” or “Bhowmicks”)’s Complaint. The Complaint, as it relates to 
the City pleads causes of action 1) Dangerous Condition of Public Property, 2) Violation of Gov. 
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Code §815, §820, and §835. Defendant also has moved to strike all claims against it except for 
the claim for dangerous condition of public property pursuant to Gov. Code §835. Defendant 
also asks the court to take judicial notice of the City’s Crosswalk Policy (Ex. A).  
 
As set forth below, Defendant’s demurrer is GRANTED with leave to amend the FAC. 
 
A. General Factual Background 
 
Plaintiffs are the parents and survivors of Antara Bhowmick (“Decedent”). (FAC, Prem: L-1,  
¶1). The Decedent was struck and killed by a motor vehicle while she was in a crosswalk in El 
Cerrito, California. (Id). The Decedent was attempting to cross San Pablo Avenue. (Id). At the 
time of the accident, the intersection was controlled by stop signs and the words “STOP” painted 
on the roadway for Wall Avenue traffic. San Pablo Ave has a speed limit of 30mph and did not 
have a stop sign or traffic signal. (¶2). The crosswalk was a white painted ladder crosswalk with 
crosswalk signs posted on the east and west curbs of San Pablo Ave. The crosswalk did not 
have blinking yellow arterial lights nor were there any pedestrian activated mechanisms to alert 
a driver to a pedestrian in the crosswalk. (Id). Plaintiffs allege that the signage, road design, 
lighting or lack thereof, and other physical circumstances created a dangerous condition and 
trap for pedestrians. (¶3). Specifically, they allege that drivers had impaired visibility of 
pedestrians in the crosswalk due to the placement of certain signs, the lack of the or inadequacy 
of lighting, the lack of or the inadequacy of signals. Further they allege a dangerous condition 
due to lack of a center refuge in the crosswalk and that the City was aware of the fact that the 
30mph speed limit was often ignored. (¶3).  
 
Plaintiffs also allege that the Directors of Public Works and/or Transportation or other city 
officials had a mandatory duty to erect signage, lighting, signals, and to control the conditions on 
the roadway. Plaintiffs allege that this duty comes from the California Complete Streets Act (AB 
1358) which directed transportation planning to consider the needs of all road users, including 
pedestrians. (¶4). Plaintiffs further allege that the City accepted funding pursuant to the One Bay 
Area Grant Program to make pedestrian improvements and that it adopted an Active 
Transportation Plan which included a “Crosswalk Policy” aimed at “improving pedestrian safety.” 
(Id). Plaintiffs allege that the intersection and crosswalk did not meet the City’s Crosswalk Policy 
because it lacked a traffic signal or pedestrian hybrid beacon and the City knew of the 
intersections crash history and vehicular volume. (¶5).  
 
B.  Judicial Notice 
 
Cal. Gov Code §450 provides that “judicial notice may not be taken of any matter unless 
authorized or required by law.” Matters that may be subject to judicial notice include 
“[r]egulations and legislative enactments issued by or under the authority of the United States or 
any public entity in the United States.” §452(b). While the “existence of a document may be 
judicially noticeable, the truth of statements contained in the document and its proper 
interpretation are not subject to judicial notice if those matters are reasonably disputable.” Del E. 
Webb Corp v. Structural Materials Co. (1981) 123 Cal. App. 3d 593 604, 605. 
 
Because the City’s Crosswalk Policy is a regulation or legislative enactment issued by a public 
entity, the court may take judicial notice of it. The Defendant’s motion is therefore granted.  
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C. Motion to Strike 
 
Defendant moves to strike Plaintiffs’ claims for violation of Gov. Code §815 and §820 on the 
grounds that the only basis for bringing Plaintiffs’ claims against a public entity is found in Gov 
Code §835. As set forth below, the motion to strike is moot as the defendant’s demurrer on the 
grounds that Plaintiffs lack standing is granted. 
 
D. Standard for Demurrer 
 
“A demurrer tests the sufficiency of a complaint and admits all facts properly pleaded.” Setliff v. 
E.I.Du Pont de Nemours & Co. (1995) 32 Cal. App. 4th 1525, 1533. The court assumes the truth 
of the allegations asserted but does not assume the truth of “contentions, deductions, or 
conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 Cal. App. 4th 242, 
247. The court can further look at those facts that “reasonably can be inferred from those 
expressly pleaded, and matters of which judicial notice has been taken.”  Fremont Indemnity 
Co., 148 Cal. App. 4th at 111. If a complaint does not sufficiently state a cause of action, “but 
there is a reasonable probability that a defect can be cured by amendment, leave to amend 
must be granted.” Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal. 4th 26, 38. 
 
Public entity liability is statutory and causes of action against a public entity must be pleaded 
with specificity. Gates v. Superior Court (1995) 32 Cal. App. 4th 48, 493-494. Thus, “every fact 
material to the existence of its statutory liability must be pleaded with particularity.” Id at 494.  
 
Defendant asserts that the Plaintiff’s Complaint is subject to demurrer pursuant to Civ. Code 
430.10(e) (failure to state a claim). 
 
E.  Preliminary Matter: Standing 
 
Defendant asserts that the Plaintiffs do not have standing to bring a complaint for wrongful 
death because the Decedent may have had a spouse or issue which would preclude recovery 
by Plaintiffs. Civ. Pro. §377.60 governs who may bring a wrongful death cause of action in 
California. It states that if there is no surviving spouse, and no surviving issue of the decedent, 
then the cause of action may be brought by “the persons, including the surviving spouse or 
domestic partner, who would be entitled to the property of the decedent by intestate 
succession.” §377.60(a) .Cal. Prob. Code § 6402(b) provides that a decedent’s parents may 
take the intestate estate if there is no surviving spouse and no issue.  
 
The Plaintiffs standing to bring the wrongful death complaint is a prerequisite to deciding the 
matter on the merits. Blumhorst v. Jewish Family Services of Los Angeles (2005) 126 Cal. App. 
4th 993, 1000. A court will not address the merits of litigation if a plaintiff lacks standing because  
“California courts have no power ... to render advisory opinions or give declaratory relief.” Id 
citing Municipal Court v. Superior Court (Gonzalez) (1993) 5 Cal. 4th 1126, 1132.  Indeed, 
standing “‘goes to the existence of a cause of action.’ [Citation.]” Blumhorst, 126 Cal at 1000. 
Thus, because “standing is the threshold element required to state a cause of action,” the issue 
of standing may be properly considered on demurrer. Robinson v. Southern Counties Oil 
Company (2020) 53 Cal.App.5th 476, 481.  
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A wrongful death plaintiff must plead and prove standing. Nelson v. County of Los Angeles 
(2003), 113 Cal. App. 4th 783, 789. The right to bring a wrongful death action is limited to 
persons described in the statute and the statute is to be strictly construed. Stennet v. Miller 
(2019) 34 Cal.App.5th 284, 290. Here, the Plaintiffs have pled only that they are the parents and 
survivors of the decedent.  They have not pled any facts to show that there is no surviving 
spouse or issue. The Plaintiffs ask the court to infer this fact from the statement “parents and 
survivors” within the pleading, but this is insufficient. The Plaintiffs could be parents and 
survivors but not entitled to inherit under intestate succession if there is a surviving spouse or 
issue.   
 
 However, Plaintiffs may well be able to amend their complaint to successfully plead standing. If 
a complaint does not sufficiently state a cause of action, “but there is a reasonable probability 
that a defect can be cured by amendment, leave to amend must be granted.” Quelimane Co. v. 
Stewart Title Guaranty Co. (1998) 19 Cal. 4th 26, 38. Plaintiffs may cure the defective complaint 
on the issue of standing by pleading facts showing standing to bring a wrongful death action. 
Accordingly the Court grants leave to amend the First Amended Complaint.  
 
Because the demurrer is granted with leave to amend on the issue of standing, the court need 
not consider the remainder of the demurrer at this time. 
  

  

14.  TIME:  9:00   CASE#: MSC20-02054 
CASE NAME: BHOWMICK VS GATLIN/CITY OF EL 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S FIRST AMENDED 
COMPLAINT FILED BY CITY OF EL CERRITO 
* TENTATIVE RULING: * 
 
Moot; see Line 13. 
 

  

15.  TIME:  9:00   CASE#: MSC20-02093 
CASE NAME: AMERICAN EXPRESS VS MUIR 
HEARING ON MOTION TO/FOR ORDER VACATING DISMISSAL & ENTER 
JUDGMENT FILED BY AMERICAN EXPRESS NATIONAL BANK, SUCCESSOR B 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

  

16.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS ROCCONI 
HEARING ON DEMURRER TO COMPLAINT of PRINGLE FILED BY U.S. BANK, 
* TENTATIVE RULING: * 
 
Continued to January 27, 2022 at 9:00 a.m. in Department 36 per Stipulation. 
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17.  TIME:  9:00   CASE#: MSC20-02424 
CASE NAME: DAVIDSON VS KHAWAJA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to May 31, 2022 at 8:30 in Department 36. 
 

  

18.  TIME:  9:00   CASE#: MSC20-02424 
CASE NAME: DAVIDSON VS KHAWAJA 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY SAADIA KHAWAJA, OMAR REHMAN KHAN 
* TENTATIVE RULING: * 
 
Granted. No substantive opposition. The Court makes no finding regarding the availability of an 
award of attorneys’ fees to the prevailing party.  
 

  

19.  TIME:  9:00   CASE#: MSC21-00118 
CASE NAME: TINGLEY VS TANKERSLEY 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY JAY 
TANKERSLEY 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to January 20, 2022 at 9:00 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSC21-00868 
CASE NAME: TEJADA VS. CRESTLINE FUNDING 
HEARING ON MOTION TO EXTEND PRELIMINARY INJUNCTION 
FILED BY ELIZABETH TEJADA 
* TENTATIVE RULING: * 
 
 
 Plaintiff moves to extend the preliminary injunction issued on June 9, 2021.  The motion 

is denied, on multiple grounds. 

 A. The Injunction Has Expired. 

 The first ground for denying plaintiff’s motion is that the previously issued preliminary 

injunction expired on December 9, 2021.  Accordingly, the Court no longer has the power to 

extend it. 

 B. There Are No Pleadings That Would Allow The Court To Evaluate 
The Potential “Merits” Of Plaintiff’s Claims Against Baypick. 
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 The second ground for denying plaintiff’s motion requires more elaboration.  The stated 

purpose of the previously issued preliminary injunction was to allow plaintiff an opportunity to get 

this case at issue, so that the Court would be in a better position to evaluate the substantive 

merits of plaintiff’s claims.  In this regard, the Court specifically warned plaintiff that getting this 

case at issue would likely require the inclusion of intervenor Baypick LLC as a named defendant 

in this action: 

One substantive issue, however, merits further note at this time.  The Court 

agrees with defendants that Baypick LLC, the purchaser at the trustee’s sale, 

likely will be deemed a conditionally necessary party.  Even though defendants 

have not yet recorded a trustee’s deed,  Baypick may still have an equitable 

interest in the subject residence.  Plaintiff may wish to bear this in mind when 

considering whether to voluntarily amend her original complaint.  

[Emphasis added.] 

 

(Minute Order for 6-9-21 hearing.) 

Plaintiff, however, did not amend her Complaint to name Baypick as a defendant, and to 

state claims against Baypick in its capacity as the purchaser at the foreclosure sale.  Further, 

while Baypick has now intervened, it has not yet filed and served an answer or a complaint in 

intervention as required by statute.  (See Code Civ. Proc., § 387, subd. (e).)  Accordingly, 

this case is still not at issue, and the Court is in no better position to evaluate the substantive 

merits of plaintiff’s as-yet-unpleaded claims against Baypick than the Court was when the 

original preliminary injunction was issued. 

 On this point, the Court is compelled to note the lack of conceptual clarity that both sides 

have brought to the procedural aspects associated with Baypick’s intervention.  Section 387 of 

the Code of Civil Procedure provides in pertinent part as follows: 

(b)  An intervention takes place when a nonparty, deemed an intervenor, 

becomes a party to an action or proceeding between other persons by 

doing any of the following: 

(1)  Joining a plaintiff in claiming what is sought by the complaint. 

(2)  Uniting with a defendant in resisting the claims of a plaintiff. 

(3)  Demanding anything adverse to both a plaintiff and a defendant. 

The statute also provides that the intervenor shall “[s]eparately file the complaint in intervention, 

answer in intervention, or both.” 

 One can imagine that Baypick might have chosen to file a complaint in intervention 

seeking declaratory relief and quiet title, or similar title-focused remedies.  Instead, the parties 

appear to have contemplated that Baypick would appear “as a party defendant.”  (See 

Stipulation, filed on 6-28-21.)  This does not make sense to the Court, given the nature of 

plaintiff’s unamended Complaint; it is not clear how Baypick would be ‘uniting’ with the other 
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defendants in resisting plaintiff’s claims, given Baypick’s unique status as the purchaser at the 

foreclosure sale.  The following summary of plaintiff’s causes of action illustrates this problem: 

1st C/A.  Plaintiff’s First Cause of Action is stated only against defendant 

Crestline, and alleges Crestline’s breach of its statutory obligation to honor an 

alleged written agreement to postpone the trustee’s sale.  Plaintiff does not here 

allege facts indicating that Baypick is somehow liable for Crestline’s breach, or 

that the breach is of sufficient gravity that it renders the trustee’s sale voidable as 

against a bona fide purchaser for value. 

2nd C/A.  Plaintiff’s Second Cause of Action is for wrongful foreclosure.  Plaintiff 

does not here allege that Baypick, in its capacity as the purchaser at the trustee’s 

sale, is somehow jointly liable for the tort of wrongful foreclosure with the 

defendants who conducted the foreclosure sale. 

3rd and 4th C/As.  The Third and Fourth Causes of Action are stated only against 

defendant Crestline, and allege the torts of intentional fraud and negligent 

misrepresentation.  These tort causes of action have no connection to Baypick. 

5th C/A.  The Fifth Cause of Action is stated only against defendant FCI, and 

alleges a breach of FCI’s alleged statutory obligation to advise plaintiff why 

plaintiff’s forbearance request (assuming plaintiff made such a request) was 

denied.  Plaintiff does not here allege that Baypick, in its capacity as the 

purchaser at the trustee’s sale, is somehow liable for FCI’s statutory breach, or 

that the breach is of sufficient gravity that it renders the trustee’s sale voidable as 

against a bona fide purchaser for value. 

6th and 7th C/As.  The Sixth and Seventh Causes of Action allege defendant 

Crestline and defendant FCI’s alleged breach of their statutory obligations under 

Civil Code section 2924 (Sixth) and 2924c (Seventh).  Plaintiff does not here 

allege that Baypick, in its capacity as the purchaser at the trustee’s sale, is 

somehow liable for any such statutory breach, or that the breach is of sufficient 

gravity that it renders the trustee’s sale voidable as against a bona fide purchaser 

for value. 

8th C/A.  The Eighth Cause of Action alleges a UCL cause of action.  Plaintiff 

does not here allege that Baypick itself engaged in any wrongful business 

practice that might be enjoined under the UCL, and does not allege a right to 

restitution from Baypick. 

(The Court has named the causes of action in the order in which they appear in the body of the 

Complaint; plaintiff misnumbered the causes of action both on the caption page and in the 

internal headings.) 

In sum, the preliminary injunction analysis requires the Court to consider not only the 

relative interim harm to the parties, but also the likelihood that the plaintiff will prevail on the 

merits.  (See, City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 842, 850; O'Connell v. 
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Superior Court (2006) 141 Cal.App.4th 1452, 1463-64.)  Yet in the case at bar, the Court cannot 

assess the likelihood that plaintiff will prevail on the merits of any claims against Baypick, in 

Baypick’s capacity as the purchaser at the foreclosure sale, because there are as yet no causes 

of action that define any such claims. 

C. No Offer Of Adequate Undertaking. 

 The third ground for denying plaintiff’s motion is that “[a] preliminary injunction is an 

equitable remedy, and … one who seeks equity must do equity.”  (See Davenport v. Blue Cross 

of California (1997) 52 Cal.App.4th 435, 454-455.)  The Court finds that it would not be equitable 

to grant a preliminary injunction in the case at bar, given plaintiff’s failure to address in a realistic 

manner the issue of an adequate undertaking.   

Under California law, the Court must require an undertaking as a condition to the 

issuance of a preliminary injunction .  (Code Civ. Proc., § 529.)  An undertaking is generally 

required even if the defendant does not request it.  (ABBA Rubber Co. v. Seaquist (1991) 235 

Cal.App.3d 1, 10.)  And a preliminary injunction does not become operative until an undertaking 

is furnished.   (Code Civ. Proc., § 529.  See, Casitas Inv. Co. v. Charles L. Harney, Inc. (1962) 

203 Cal.App.2d 811, 816.  See also, Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 687 

[preliminary injunction that does not provide for an undertaking is a “nullity”].) 

 The purpose of the undertaking is to compensate the defendant for any harm the 

defendant might suffer if it later turns out that the plaintiff was not entitled to an injunction.  

(Code Civ. Proc., § 529.)  This includes “that portion of the defendant’s attorney fees that was 

devoted to demonstrating that the injunction was wrongfully issued.”  (Oiye v. Fox (2012) 211 

Cal.App.4th 1036, 1062.) 

 In the case at bar, plaintiff concedes that she is substantially in default on the payment of 

property taxes, yet plaintiff has not offered any assurances that she has the willingness and 

ability to timely cure this serious default.  Nor has plaintiff offered any assurances that she will 

timely pay all future property taxes during the term of any extended or renewed preliminary 

injunction.  Further, while plaintiff’s mortgage payments were approximately $ 13,000 per month, 

and Baypick paid more than a million dollars to purchase the subject residence at a facially valid 

foreclosure sale, plaintiff apparently does not contemplate furnishing any additional undertaking 

over and above the nominal $ 1,000 already furnished. 

The Court notes that it warned plaintiff of this important issue in the Court’s 

previous ruling: 

The Court has set the initial undertaking at $ 1,000 in light of (1) the short initial 

term of the preliminary injunction, and (2) the lack of evidence from defendants 

demonstrating that they would be harmed through the injunction.  (See, Oiye v. 

Fox (2012) 211 Cal.App.4th 1036, 1061-62 [no error in setting undertaking at 

$ 1,000 where “[d]efendant made no evidentiary showing of his likely damages in 

the event the preliminary injunction is later determined to have been wrongfully 

issued”].)  If the Court were to grant a later motion to renew the injunction for a 
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longer term, the Court would likely either increase the amount of the 

undertaking or impose other appropriate conditions, such as monthly payments 

to defendants. 

 

(Minute Order for 6-9-21 hearing.)  Plaintiff’s failure to meaningfully address this issue in its 
moving papers is a failure to “do equity,” and constitutes a third independent ground for denying 
plaintiff’s motion. 

  

21.  TIME:  9:00   CASE#: MSC21-00868 
CASE NAME: TEJADA VS. CRESTLINE FUNDING 
HEARING ON MOTION TO DISSOLVE PRELIMINARY INJUNCTION 
FILED BY BAYPICK, LLC 
* TENTATIVE RULING: * 
 
 
 Intervenor Baypick has filed a motion seeking two forms of relief: (1) an order dissolving 

the preliminary injunction issued on June 9, 2021, and; (2) a mandatory preliminary injunction 

requiring defendants Crestline and FCI to record a trustee’s deed.  Baypick’s motion is denied 

in full. 

 The motion to dissolve is moot because the previously issued preliminary injunction 

expired on December 9, 2021.  Baypick acknowledges this point — and ‘withdraws’ its motion to 

dissolve — in Baypick’s reply. 

 The motion for a mandatory preliminary injunction is denied on multiple independent 

grounds.  The press of time precludes a full enumeration, but the following are the most 

prominent of these independent grounds: 

 Baypick has not shown a threat of the kind of injury that might constitute 
“irreparable” injury.  (Code Civ. Proc., § 526, subd. (a).  See, Intel Corp. v. 
Hamidi (2003) 30 Cal.4th 1342, 1352 [party seeking injunction must ordinarily 
show that the opposing party’s conduct threaten to cause “irreparable injuries, 
ones that cannot be adequately compensated in damages”].  See also, Tahoe 
Keys Property Owners' Assn. v. State Water Resources Control Bd. (1994) 23 
Cal.App.4th 1459, 1471 [discussing “irreparable injury”].)  Baypick alleges that 
the injury it would face is the loss of interest on the money it deposited with the 
foreclosure trustee, a purely monetary injury that could be adequately 
compensated by an award of damages — or through recourse to an undertaking. 
 

 Baypick has failed to show that a mandatory preliminary injunction is necessary 
to prevent even the purely monetary injury it invokes.  (See Korean Philadelphia 
Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084 
[“[a]n injunction cannot issue in a vacuum based on the proponents' fears about 
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something that may happen in the future”].)  The Court has no basis for assuming 
that defendants Crestline and FCI will refuse to record a trustee’s deed now that 
plaintiff’s preliminary injunction against them has expired.  Indeed, Baypick’s 
reply declaration from Teri Snyder states as follows: “The Trustee’s Deed Upon 
Sale would be recorded but for the issuance of the preliminary injunction in this 
case.”  (Snyder Dec., filed on 12-9-21, ¶ 8.) 

 

 Baypick seeks a preliminary injunction that would last pending the trial of its 
claims on the merits, but there is as yet no pleading defining what those claims 
might be.  The stipulation allowing Baypick to intervene, filed on June 28, 2021, 
provides that Baypick shall “file a responsive pleading.” However, despite six 
months having passed since that stipulation, Baypick has still not filed a 
responsive pleading.  Thus, Baypick has not yet even denied the allegations of 
plaintiff’s Complaint, much less raised affirmative defenses such as Baypick’s 
purported status as a good faith purchaser for value.  Nor does plaintiff’s 
Complaint provide a framework for deciding the merits of plaintiff’s and Baypick’s 
claims against each other, whatever they may be, as is discussed at length in the 
companion ruling on plaintiff’s motion to extend. 

 

 Baypick has not offered to post an undertaking.  This is problematic for the 
reasons discussed in the companion ruling on plaintiff’s motion to extend. 

 

 The purpose of a preliminary injunction is to maintain the status quo pending the 
outcome of litigation.  (See Voorhies v. Greene (1983) 139 Cal.App.3d 989, 995.)  
In the case at bar, Baypick’s proposed injunction would upend the status quo. 

 

 A mandatory preliminary injunction is rarely granted; it is permitted only in 
extreme cases where the right to such relief is clearly established.  (Shoemaker 
v. County of Los Angeles (1995) 37 Cal.App.4th 618, 625.) 

 

  

22.  TIME:  9:00   CASE#: MSC21-01384 
CASE NAME: TIU VS. FIRE WINGS 
HEARING ON DEMURRER TO CROSS COMPLAINT of FIRE WINGS 
INTERNATIONAL, LLC FILED BY EDWIN TIU, FIRE WINGS CONCORD LLC, 
* TENTATIVE RULING: * 
 
  

Cross-Defendants Edwin Tiu and Fire Wings Concord’s demurrer to the cross-complaint 

is overruled as to cause of action three against Fire Wings Concord and otherwise 

sustained with leave to amend. Cross-Complainant Fire Wings International may file and 

serve a first amended cross-complainant by January 6, 2022.  
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Edwin Tiu and Fire Wings Concord sued Fire Wings International, LLC, Long Trinh, and 

Susan Trinh for terminating a franchise agreement. Fire Wings International filed a cross-

complaint against Edwin Tiu and Fire Wings Concord for (1) intentional interference with 

prospective economic relations (against Tiu), (2) negligent interference with prospective 

economic relations (against Tiu), (3) promissory estoppel (against Fire Wings Concord) and (4) 

conspiracy (against Tiu). Cross-Defendants have demurred to all causes of action based on the 

failure to state facts sufficient to constitute a cause of action under section 430.10(e). The 

demurrer also mentions uncertainty, but does not cite the relevant code section in the demurrer.  

The cross-complaint alleges that Tiu is the member and manager of Fire Wings Concord 

(Concord) and Tiu had the power to contractually bind Fire Wings Concord. (Cross-Comp. ¶¶ 2, 

6.) In June 2018, Fire Wings International (International) granted Concord a license to operate a 

Fire Wings restaurant. (Cross-Comp. ¶7.) Tiu owed duties of loyalty, care and good faith and fair 

dealing to Concord. (Cross-Comp. ¶8.) Concord opened for business in September 2019. 

(Cross-Comp. ¶9.) Sometime after that, Tiu began discussions with another hot wings 

restauranteur to change names and to get a license from that restaurateur. (Cross-Comp. ¶9.) 

Concord now operates a hot wings business at the same location, but under the name Monster 

Wings. (Cross-Comp. ¶9.)  

Allegations Relating to All Claims 

Cross-Defendants argue that the franchise agreement or license agreement is clearly a 

violation of the Franchise Relations Act. Cross-Defendants argue that any franchise agreement 

that violates the Franchise Relations Act is void. (See, Civil Code section 1608 [contract is void 

if based on illegal consideration], 1668 [contracts made in violation of the law are against the 

policy of the law].) Cross-Defendants’ argument that there is a clear violation of the Franchise 

Relations Act is based upon allegations in the complaint. The Court does not consider the 

allegations in the complaint when deciding a demurrer to the cross-complaint. Therefore, this 

argument fails on demurrer.  

Cause of action One and Two (economic relations, against Tiu) 

For the interference with prospective economic relations claims, International alleges 

that it was in an economic relationship with Concord that would have resulted in economic 

benefit to International and that Tiu knew of this relationship. (Cross-Comp. ¶¶11,12, 18, 19.) 

While Concord was licensed with International, Tiu began discussing a new hot wings restaurant 

concept and later opened a new restaurant. This violated Tiu’s duty of loyalty, of care, and of 

good faith and fair dealing that Tiu owed to Concord. (Cross-Comp. ¶¶13, 20.) Tiu disrupted 

International’s relationship with Concord with intentionally or without using reasonable care. 

(Cross-Comp. ¶¶14, 21, 22.) International was harmed by Tiu’s conduct. (Cross-Comp. ¶¶15, 

24.)  

Cross-Defendants argue that these claims do not allege that Tiu breached any duty to 

International. This argument has merit. International argues that it has alleged Tiu owed 
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International duties of loyal, but such allegations are not included in the cross-complaint and not 

supported by the current allegations in the cross-complaint.  

In addition, Cross-Defendants argue that it makes no sense for Tiu, the manager of 

Concord, to be sued for interference with Concord’s relationship with International. “[O]nly ‘a 

stranger to [the] contract’ may be liable for interfering with it. (See Applied Equipment Corp. v. 

Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 513, 507, 514 (Applied Equipment) [a contracting 

party cannot be held liable in tort for conspiracy to interfere with its own contract; [t]he tort duty 

not to interfere with the contract falls only on strangers—interlopers who have no legitimate 

interest in the scope or course of the contract's performance’].)” (Mintz v. Blue Cross of 

California (2009) 172 Cal.App.4th 1594, 1603.) Mintz held that the “representative of a 

contracting party may not be held liable for the tort of interfering with its principal's contract”. (Id. 

at 1607.)  

Woods v. Fox Broadcasting Sub., Inc. (2005) 129 Cal.App.4th 344, 353 noted, however, 

that Applied Equipment cannot be read too broadly. “[W]e find it highly unlikely that Applied 

Equipment intended to hold, or should be construed as holding, that persons or entities with an 

ownership interest in a corporation are automatically immune from liability for interfering with 

their corporation's contractual obligations. [Citation.]” (Id. at 353.) Woods involved a complicated 

scheme related that alleging altered the stock price. As Mintz explains, “Woods merely 

concludes that a shareholder is not automatically immune from liability for interfering with the 

contractual obligations of the company in which it holds shares [citation]; Woods does not stand 

for the proposition that the agent of a contracting party may be liable for interference with its 

principal's contract.” (Mintz, supra, 172 Cal.App.4th at 1604, fn. 3.)  

The facts here are unlike those in Woods. The allegations here are that Tiu was acting 

on behalf of Concord as its agent. Such allegations are insufficient to allow International to sue 

Tiu for interference with economic relations.  

Cross-Defendants also argue that Tiu can use the financial interest privilege as an 

affirmative defense. The manager’s privilege states that “ ‘ “a manager or agent may, with 

impersonal or disinterested motive, properly endeavor to protect the interests of his principal by 

counseling the breach of a contract with a third party which he reasonably believes to be 

harmful to his employer's best interests.” [Citations.]’ [Citation.]” (Asahi Kasei Pharma Corp. v. 

Actelion Ltd. (2013) 222 Cal.App.4th 945, 967.) The allegations in the cross-complainant are 

insufficient to trigger the manager’s privilege and thus, International need not plead around it at 

this time.  

The demurrer to causes of action one and two is sustained. As this is the first demurrer, 

Cross-Complainant is given leave to amend.  

Cause of action Three (promissory estoppel, against Concord) 
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The required elements for promissory estoppel in California “are (1) a promise clear and 

unambiguous in its terms; (2) reliance by the party to whom the promise is made; (3) his 

reliance must be both reasonable and foreseeable; and (4) the party asserting the estoppel 

must be injured by his reliance.” (Laks v. Coast Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 

885, 890.)  

For the promissory estoppel claim, International alleges that it granted Concord “a 

license to operate a Fire Wings restaurant, [Concord] promised to operate using [International’s] 

recipes and to buy its ingredients for the purpose of operating a hot-wings restaurant.” (Cross-

Comp. ¶27.) International granted Concord a license in reliance on Concord’s promise. (Cross-

Comp. ¶28.) International’s reliance was reasonable and International “suffered a prejudicial 

change in position since it granted Concord the license.” (Cross-Comp. ¶¶29, 30.)  

Cross-Defendants argue that the allegations are insufficient, although little argument is 

offered here. Cross-Defendants also argue that this is really a contract claim and as such the 

license should be attached or sufficiently alleged. International argues that allegations are 

sufficiently clear because it is alleged that Concord promised to use International recipes and 

purchase its ingredients from International.  

International alleges that Concord agreed to use International’s recipes and buy its 

ingredients. Although somewhat unclear, it appears that International has alleged a promise by 

Concord and that International gave Concord a license based on that promise.  These facts are 

sufficient for a claim based on promissory estoppel. The demurrer to this claim is overruled.  

Cause of action Four (conspiracy, against Tiu) 

For the conspiracy claim, International alleges ROES 1 through 10 were aware of Tiu’s 

plan to interfere with Concord’s economic relationship with International. (Cross-Comp. ¶32.)  

“ROES 1 through 10 agreed with TIU and intended that they interfere with [Concord’s] economic 

relationship with [International.]” (Cross-Comp. ¶33.) International was harmed by “ROES 1 

through 10’s agreement” to interfere with the economic relationship. (Cross-Comp. ¶34.)  

“Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons 

who, although not actually committing a tort themselves, share with the immediate tortfeasors a 

common plan or design in its perpetration.” (Applied Equipment Corp. v. Litton Saudi Arabia 

Ltd. (1994) 7 Cal.4th 503, 510-511.) “To support a conspiracy claim, a plaintiff must allege the 

following elements: ‘(1) the formation and operation of the conspiracy, (2) wrongful conduct in 

furtherance of the conspiracy, and (3) damages arising from the wrongful conduct.’ ” (AREI II 

Cases (2013) 216 Cal.App.4th 1004, 1022; see also CACI no. 3600.)  

The facts alleged against ROES 1 through 10 are conclusory and do not allege any 

wrongful conduct by ROES 1 through 10. The allegations are insufficient for a conspiracy theory 

and the demurrer to this claim is sustained with leave to amend.  
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Cross-Defendants’ request for judicial notice is denied as unnecessary, these 

documents are already part of the Court’s file. The Court appreciates be given copies of the 

relevant documents.  

  

23.  TIME:  9:00   CASE#: MSC21-01664 
CASE NAME: DUGGAN VS BDM ASSOCIATION 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY BRISA DEL MAR ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
  

Before the Court is Defendant Brisa Del Mar (“BDM”) Association Inc. (“Defendant” or “HOA”)’s 

motion to strike. The Motion relates to Plaintiff Molly Duggan, Erik Cochran, and Gabriella 

Duggan-Cochran (collectively, “Plaintiffs”)’s complaint for (1) breach of governing documents; 

(2) breach of fiduciary duty; (3) negligence; (4) breach of implied covenant of good faith and fair 

dealing; (5) continuing nuisance; (6) continuing trespass; and (7) declaratory relief. 

Defendant seeks to strike paragraphs 76, 103, 113 of the Complaint and paragraphs 7-9 of the 

prayer for relief. Specifically, Defendant seeks to strike the Plaintiffs’ request for injunctive relief 

and prayer for punitive damages. 

The motion is denied-in-part and granted-in-part as follows. 

Defendant’s motion with respect to paragraphs 76 (injunctive relief), 103 (equitable relief), and 

113 (equitable relief) is denied. 

Defendant’s motion with respect to paragraph 7 of the prayer for relief (punitive damages) is 

granted, with leave to amend. 

Defendant’s motion with respect to paragraphs 8 and 9 of the prayer for relief (injunctive relief) 

is denied. 

Analysis  

Injunctive Relief 

Defendant moves to strike paragraphs relating to injunctive relief on the grounds that Plaintiffs 

have an adequate remedy at law. Specifically, they argue that Plaintiffs cannot allege facts 

constituting “irreparable harm” if an injunction is not implemented by the court.  
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Defendant relies on Tahoe Keys for their argument that “since the Plaintiffs could be fully 

compensated by payment of money damages, the Plaintiffs failed to establish substantial risk of 

irreparable harm in absence of an injunction. (Mot. at 4:27-28; citing Tahoe Keys Property 

Owners’ Assn. v. State Water Resources Control Bd. (1994) 23 Cal.App.4th 1459, 1471.) 

Critically, however, Tahoe Keys considered the showing of potential harm that a plaintiff must 

make in support of a request for preliminary injunctive relief. It does not support striking claims 

for injunctive relief under the circumstances of this case.  

Similarly, Defendants argument that Plaintiffs’ proposed injunction is impermissibly vague lacks 

merit. None of the cited authority supports granting a motion to strike on this basis. Both City of 

Vernon and Nichols maintained injunctions notwithstanding some lack of precision in their 

articulated terms. (City of Vernon v. Superior Court (1952) 38 Cal.2d 509; California Satellite 

Sys., Inc. v. Nichols (1985) 170 Cal.App.3d 56.) 

Here, the requested injunctive relief is “requiring the HOA to properly maintain the Crawlspace 

… under Article V section 5.1 of the CC&Rs” (Complaint at ¶ 76), “requiring the HOA to fully 

remediate the current mold growth on the Property” (Prayer for Relief at ¶ 8), and “requiring the 

HOA to repair the structural damage on the Property (id. at ¶ 9). It is adequately pled. The 

Motion is denied. 

Punitive Damages 

Civil Code section 3294 authorizes the recovery of punitive damages in non-contract cases 
where “the defendant has been guilty of oppression, fraud, or malice … .” (Civ. Code § 3294(a).) 
“‘Malice’ means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable conduct that 
subjects a person to cruel and unjust hardship in conscious disregard of that person's rights.” 
(Id., § 3294(c)(2).) “‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the defendant of thereby 
depriving a person of property or legal rights or otherwise causing injury.” (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that defendant’s conduct was oppressive, fraudulent 

or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiffs 

have not done so. Plaintiffs do not allege any “base, vile, or contemptible” conduct. (See College 

Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). The Complaint is bereft of any specific 

facts showing that Defendant’s conduct was oppressive, fraudulent, or malicious. As a 

consequence, Plaintiff’s mere general allegation that Defendants willfully concealed a drainage 

issue in the crawlspace is insufficient. 
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The Court finds the facts alleged in Plaintiffs’ Complaint are insufficient to support a showing of 

despicable conduct. The Court, therefore, grants Defendant’s motion to strike punitive damages 

with leave to amend. 

 

  

24.  TIME:  9:00   CASE#: MSC21-01664 
CASE NAME: DUGGAN VS BDM ASSOCIATION 
HEARING ON DEMURRER TO COMPLAINT of DUGGAN FILED BY BRISA DEL 
MAR ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Brisa Del Mar (“BDM”) Association Inc. (“Defendant” or “HOA”)’s 

Demurrer. The Demurrer relates to Plaintiff Molly Duggan, Erik Cochran, and Gabriella Duggan-

Cochran (collectively, “Plaintiffs”)’s complaint for (1) breach of governing documents; (2) breach 

of fiduciary duty; (3) negligence; (4) breach of implied covenant of good faith and fair dealing; (5) 

continuing nuisance; (6) continuing trespass; and (7) declaratory relief. 

Defendant demurs to Plaintiff’s causes of action for (3) negligence, (5) continuing nuisance, (6) 

continuing trespass, and (7) declaratory relief pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(e) on several grounds. 

For the following reasons, the Demurrer is overruled.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual Background 

Plaintiffs own the property at 4025 West Lakeshore Drive, San Ramon, CA 93582. Defendant 
HOA governs the residences and neighborhoods that comprise Brisa Del Mar. The gravamen of 
Plaintiffs’ complaint is that their daughter suffered serious health conditions as a result of mold 
exposure; mold exposure which they allege originated from an improperly vented and 
maintained crawlspace under the control of the HOA. Plaintiffs allege that the HOA was on 
notice of the structural issues with the crawlspace and elected to do nothing to mitigate the mold 
growth. 

Analysis 
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Negligence 

Defendant HOA argues that Plaintiffs cannot state a claim for negligence because all duties 
arose from the CC&Rs, not from tort. They argue that they owed no independent tort duty to 
Plaintiffs such that Plaintiffs claims arise from the CC&Rs only—not tort. In so arguing, they rely 
on Sands v. Walnut Gardens Condominium Assn. Inc. (2019) 35 Cal.App.5th 174. Sands 
involved the following facts: 

The Sandses owned a unit in the Walnut Gardens development. A pipe on the 
roof broke and water entered the Sandses' bedroom. The association's agent 
hired people to repair the pipe and roof. The association had responsibility to 
maintain its common areas, including this piping and roof. The Sandses sued the 
association for breach of contract and negligence.  

(Id. at p. 176). After jury selection and after hearing two witnesses in plaintiffs' case-in-chief, the 
court granted a nonsuit. (Id.) The Sands court affirmed, holding: 

The association argued there was no evidence “as far as negligence [was] 
concerned” showing the association “was on notice of any condition that required 
repair.” The trial court rightly decried this effort to “tortify” a creature of private 
ordering. (See Erlich v. Menezes (1999) 21 Cal.4th 543, 554 [“If every negligent 
breach of a contract gives rise to tort damages the limitation [that ‘breach of 
contract is tortious only when some independent duty arising from tort law is 
violated’] would be meaningless, as would the statutory distinction between tort 
and contract remedies.”].) Outside the covenants, conditions, and restrictions, the 
association had no independent duty as to the pipes and roof arising from tort 
law. 

(Id. at p. 177). Further, the HOA argues that instances in which a breach of contract becomes a 
tort only arises when there is fraud, deceit, concealment, or undue coercion. (Dem. at 6 [citing 
Erlich v. Menezes (1999) 21 Cal.4th 543].). 

The HOA’s arguments, however, ignore that (1) Sands was decided after evidence was 
introduced to show no independent duty (e.g., that the association was on notice of a condition 
that required repair but did not do so) and (2) that other instances occur where tort liability may 
attach. 

“It is well established that a person may become liable in tort for negligently failing to perform a 
voluntarily assumed undertaking even in the absence of a contract so to do. ... [T]he person 
undertaking to perform the service is under a duty to exercise due care in performing the 
voluntarily assumed duty, and a failure to exercise due care is negligence....” (Valdez v. Taylor 
Auto. Co. (1954) 129 Cal.App.2d 810, 817.) So, where Plaintiffs here alleges that the HOA knew 
about certain conditions, undertook the obligation to make those repairs, but failed to make 
those repairs, a tort duty may arise. Indeed, a homeowners’ association may be and has been 
held liable for negligence. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn. (1999) 
21 Cal. 4th 249, 262 (“traditional tort principles impose on landlords, no less than on homeowner 
associations that function as a landlord in maintaining the common areas of a large 
condominium complex, a duty to exercise due care for the residents’ safety in those areas under 
their control. [Citations].))” 
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The Court, therefore, finds that Plaintiffs have sufficiently alleged alternative theories based on 
tort. The demurrer is overruled as to this cause of action on this ground. 

Continuing Nuisance 

Similarly, Defendant argues that Plaintiffs cannot state a claim for continuing nuisance because 
all duties arose from the CC&Rs, not from tort. For the same reasons discussed further, above, 
the Court finds that Plaintiffs have sufficiently alleged alternative theories based on tort. The 
Demurrer is overruled as to this cause of action on this ground. 

Continuing Trespass 

Defendant demurs to Plaintiffs cause of action for continuing trespass on the grounds that 
Plaintiffs have failed to sufficiently allege facts to state a cause of action.  

The elements of trespass are: (1) the plaintiff’s ownership or control of the property; (2) the 
defendant’s intentional, reckless, or negligent entry onto the property; (3) lack of permission for 
the entry or acts in excess of permission; (4) harm; and (5) the defendant’s conduct was a 
substantial factor in causing the harm. (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 
17 Cal.App.5th 245, 262.) 

Here, Plaintiffs have alleged that (1) they own the property and have resided at the property at 
all relevant times (Complaint at ¶¶ 1, 2); (2) that the HOA allowed the inadequately vented 
crawlspace to fill with mold which then entered their property (crawlspace allegations at 
Complaint at ¶¶ 41, 56, 60-61, 108, 109; allegations of mold in Plaintiffs’ property at ¶¶ 21-23, 
28, specific allegations of mold spores entering Plaintiffs’ property from the crawlspace at ¶ 43); 
(3) that the Plaintiffs suffered harm because of the intrusion (id. at ¶ 110 [property damage and 
serious health complications]) and (5) the HOA’s failure to maintain the crawlspace caused 
Plaintiffs’ harm (id. at ¶ 112). 

Further, Defendant’s reliance on Wilson is misplaced. (Wilson v. Interlake Steel Co. (1982) 32 
Cal.3d 229.) While it is true that “the rule is that actionable trespass may not be predicated upon 
nondamaging noise, odor, or light intrusion” (id. at p. 233), Plaintiffs have alleged that water and 
mold have entered the Property. (Complaint at ¶ 108.) The comparison with Wilson is inapt.  

Plaintiffs have alleged facts sufficient to state a claim for continuing trespass. 

Declaratory Relief 

Defendant demurs to Plaintiffs’ declaratory judgment cause of action on the grounds that “there 
is no independent grounds to warrant a cause of action for declaratory relief.” (Dem. at 11:17-
18.) 

“The purpose of a declaratory judgment is to serve some practical end in quieting or stabilizing 
an uncertain or disputed jural relation. … One test of the right to institute proceedings for 
declaratory judgment is the necessity of present adjudication as a guide for plaintiff's future 
conduct in order to preserve his legal rights.” (Meyer v. Sprint Spectrum L.P. (2009) 45 Cal.4th 
634, 647 [internal quotations and citation omitted].) 

Plaintiffs’ claim for declaratory relief seeks to determine the HOA’s responsibilities with respect 
to the crawlspace both with respect to past damage and with regard to future obligations. 
Plaintiffs have alleged facts sufficient to state a claim for declaratory relief. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/16/21 

 
 

- 27 - 

25.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI VS SELECT PORTFOLIO SERVICI 
SPECIAL SET HEARING ON: OSC TO RESTRAINED & ENJOINED FR. SALE OF 
PROPERTY SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to 1/16/22 at 9:00 am per Stipulation. 
 

  

26.  TIME:  9:00   CASE#: MSC21-01693 
CASE NAME: LI VS SELECT PORTFOLIO SERVICI 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY 
CHRISTOPHER  LI 
* TENTATIVE RULING: * 
 
Continued to 1/16/22 at 9:00 am per Stipulation. 
 

  

27.  TIME:  9:00   CASE#: MSN21-1893 
CASE NAME: PTN OF PEACHTREE SETTLEMENT FU 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
RIGHTS FILED BY PEACHTREE SETTLEMENT FUNDING LLC 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with Ms. Tuaumu. 
 

  

28.  TIME: 10:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF VS COUNTY OF 
SPECIAL SET HEARING ON: STATUS ZONE 7 STIP SET BY COURT 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
 

 

 
ADD ON 

 

29.  TIME:  9:00   CASE#: MSC20-02548 
CASE NAME: COLORADO VS. U GYM 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF PLTF & REQ FOR 
SANCTIONS FILED BY U GYM, LLC 
* TENTATIVE RULING:  
 
Vacated. 
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